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~ DECISION

MORGENSTERN, Menber: This case cones before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on appeal by the
Comruni cati ons Workers of America, Psych Techs, Local 11555 (CQWA
or Charging Party) of the partial dism ssal of an unfair practice
charge filed against the State of California (Departnents of
Personnel Adm nistration, Mental Health, and Devel opnental
Services) (DPA).

We have reviewed the regional attorney's partial dismssal,

attached hereto, and nodify his conclusions as detailed bel ow



DI SCUSSI ON

PERB Regul ation 32615' sets forth the required contents of
an unfair practice charge and obligates the charging party to,
inter alia, include in its charge a "clear and conci se statenent
of the facts and conduct alleged to constitute an unfair
practice." PERB Regulation 32630 authorizes dism ssal and
refusal to issue a conplaint "if the Board agent concl udes that
the charge or the evidence is insufficient to establish a prim

faci e case .

Her e, tHe gravanmen of CM's charge is that DPA unlawful ly
gave support to the California Association of Psychiatric
Techni ci ans (CAPT) and engaged in conduct that persuaded unit
enpl oyees to vote to decertify CWA.  To support such a violation
of section 3519(d) of the State Enpl oyer-Enpl oyee Rel ati ons Act
(SEERA or Act),? charging party need denonstrate only that the
enployer failed to maintain strict neutrality. The threshold

test is whether the enployer's conduct "tends to influence that

'PERB Regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.

°SEERA is codified at Governnent Code section 3512 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Covernment Code.

SEERA section 3519(d) makes it unlawful for the State to:

Dom nate or interfere with the formation or
adm ni stration of any enpl oyee organi zation,
or contribute financial or other support to
it, or in any way encourage enployees to join
any organi zation in preference to another.



choice or provide stinulus in one direction or another."” Santa

Monica Community College District (1979) PERB Decision No. 103.

And see Jovis Unified School District (1984) PERB Deci sion

No. 389.

In the instant case, the regional attorney seens to have
revi ewed each nunbered paragraph of the charge in isolation and
assessed each factual allegation contained in the charge as if
it were singularly being offered as evidence of a prima facie
violation. Accordingly, he found that nenoranda detailing
"agreenents” between CAPT and DPA and nenoranda |isting CAPT
"representatives"” could not, wthout nore, be considered unlawful
assistance to CAPT. W find such an analysis inappropriate.

It is CWA's claimthat the enployer's conduct "taken
together"” lent assistance to CAPT and discrim nated agai nst
CWA.  In the anended charge, the Charging Party set forth "the
following factual incidents . . . offered in support” of the
charge. Absent the fact that CWA nunbered the paragraphs
setting forth the factual allegations, there is no basis to
interpret CM's allegations in such a manner as to require each
par agr aph or each docunent referred to therein to stand al one as
a prima facie case. Thus, while we agree with the regional
attorney's opinion that the specific docunents identified in the
charge cannot, w thout nore, be considered to show unl awf ul

assi stance, CWA nakes no such cl aim

In our view, the critical inquiry is whether the factual

all egations set forth in the charge, if true, would |lend support



to the legal theory that the Charging Party puts forth. Each

i ndi vidual factual assertion need not stand al one as conduct
violative of the Act but, rather, the totality of circunstances
nmust be considered. Thus, in the instant case, the individua
factual allegations dismssed by the regional attorney nust be
considered in light of those aspects of the charge upon which a
conpl ai nt issued and which the regional attorney found sufficient
to state a prim facie case.

The conplaint refers to three docunents alleged to have been
posted on various enployee bulletin boards: (1) a February 26,
1985 neno from the DPA senior |abor relations officer, Ivonne
Ranos Ri chardson, which "recogni zed" CAPT as an enpl oyee
organi zation; (2) a March 5, 1985 nmenmo from Gary W Scott, |abor
rel ati ons specialist, Department of Devel opnental Services,
which set forth CAPT's access rights; and (3) a June 4, 1985
menmo from Deni se P. Bates, personnel officer/labor relations
coordi nator, Departnent of Mental Health, which announced the
removal of one COWMA steward and identified seven enployees.as
CAPT stewards. In addition, the conplaint refers to severa
uni l ateral changes in CM's access rights, CAPT' s use of an
executive conference room and a statenent by an enpl oyer agent

expressing preference for CAPT.

G ven that the regional attorney found a prima facie case of
unl awf ul support based on the "course of conduct" described in

all of the factual allegations of the conplaint set forth above,



we are uncertain why the specific portions of CM' s charge at
i ssue here were dismssed. |In our view, the dism ssed
all egations are of the sanme general nature as those that were
included in the conplaint. |It, therefore, seens nore appropriate
to view all of the docunents together, wth each capabl e of
| endi ng support to the underlying claim

Simlar to the docunmentary allegations, CWA alleges that the
unit nodification petition was also a part of an enpl oyer
canpaign to influence unit nmenbers to support CAPT. However, the
regional attorney dism ssed the unit nodification allegation
because CWA failed to provide specific facts indicating when, how
and by whom DPA communi cated to senior psych techs that they
woul d not receive salary parity with nurses unless they were
excluded fromUnit 18. In the appeal, CWA specifically responds
to the regional attorney's inquiry regarding prom ses of salary
parity and refers to enployee declarations. In his sunmary of
t he enpl oyee decl arati ons, however, the regional attorney
mai ntains that CWA clains only that "unnaned nenbers of
managenent tolé senior psych techs that they would get parity
with RNs if they were not in Unit 18."

The enpl oyee declarations referred to above were not
attached to CWA's fourth anended charge, nor were they

heretof ore made a part of the official case file.? Thus, it

3l nasmuch as CWA's appeal includes numerous and specific
references to these declarations, we direct that, at this
juncture, they be attached to the charge and nade part of the
official record.



was inpossible for us to evaluate the declarations and reach our
own factual conclusions. Nevertheless, we do not find it fata
to the chargé that CW\'s declarants failed to nane the

manageri al personnel. First, it bears enphasizing that C\' s
charge refers to the filing of the unit nodification petition as
a factual incident in support of its charge. There is no
assertion that, standing alone, the unit nodification request
constitutes a prim facie case. Moreover, at this stage of these
proceedi ngs, CWA's declarations should be read as representations
that individuals can and will testify as to certain facts. At
any subsequent evidentiary proceedi ng, due process guarantees
will ensure that the enployer be given an opportunity to fully
cross-exam ne witnesses called by CWA and, through its own

W tnesses, to rebut the allegations surrounding its unit

nodi fication effort. Further, we see no reason to refuse to
consider CWA's allegations that the very timng of the unit

nodi fication petition, when viewed together with the enployer's
ot her conduct, supports its allegation of illegal support for
CAPT.

In sum we read CM's charge as an allegation that DPA | ent
unl awf ul support to CAPT. In support of that contention, it set
forth a nunber of factual contentions alleged to constitute an
unfair practice. Assumng that its factual allegations are

true (San Juan Unified School District (1977) EERB Deci sion




No. 12),4 t he question before the regional attorney should be
whet her, taken together, the allegations support a prim facie
case that the enployer's conduct violated section 3519(d).
Viewed in this light, we believe that the pleading requirenents
were satisfied. Wiile we fully agree with the regi ona
attorney's conclusion that, standing al one, the specific factua
assertions are insufficient to denonstrate a prina facie case,
CWA makes no such contention. CWA may, therefore, proceed to an
evidentiary hearing on the conplaint that issued and, to the
extent deened relevant by the adm nistrative |aw judge, it nmay
rely on the factual allegations discussed above to support its
burden of proof.

CRDER

The regional attorney's partial dismssal of CWA's charge is
REVERSED i n accordance with the above discussion. It is hereby
ORDERED t hat those dism ssed portions of the charge be

consolidated with the conplaint.

Chai r person Hesse and Menber Porter joined in this Decision.

“Prior to January 1, 1978, PERB was known as the
Educat i onal Enpl oynent Rel ati ons Board or EERB.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

SACRAMENTO REGIONAL OFFICE
1031 18TH STREET, SUITE 102
SACRAMENTO, CALIFORNIA 95814
(916) 322-3198

August 6, 1985

Howard D ckstein
Kanter, WIIli ans,
Merin & Dickstein
1014 9th Street
Sacranento. CA 95814

Re: Communi cation Workers of Anerica. Psych Techs. Local 11555
v. State of California (Departnments of Personne
Admnistration. Mental Health, and Devel gpnental Services)
%ﬂfalr Practice Charge No. S CE-261-S. Fourth Amended

ar ge

Dear M. D ckstein:

The above-referenced charge alleges that the State of
California. Departnments of Personnel Adm nistration. Mental
Heal th and Devel opnental Services (State) unllaterallg changed
policies affecting enployees exclusively represented by the
Communi cati ons Wrkers of America, Psych Techs Local 11555
(W) and illegally assisted the California Association of
Psychiatric Technician (CAPT). This conduct is alleged to
viol ate sections 3519(a). (b). (c) and (d) of the State

Enpl oyer - Enpl oyee Rel ati ons Act ( SEERA).

| indicated to you in ny letter dated July 22. 1985 that
certain allegations contained in the third amended charge did
not state a prima facie case, and that unless you anended these
allegations to state a prina facie case, or mjthdreM/then1Prior
to July 29, 1985, thﬁy woul d be dism ssed. More specifically,

| informed you that if there were any factual inaccuracies or
addi tional facts which would correct the deficiencies explained
in that letter, you should amend the charge accordingly.

On July 24, 1985, Dennis Sullivan wote to you and

Ronal d Rosenberg, Esq.. clarifying the July 22 letter and
extending the deadline for filing to July 31. 1985. (n
August 2. the fourth amended charge was filed along with a
Brief of QM in Support of Issuance of Conplaint and nine
declarations. The fourth amended charge contains the sane
factual allegations as the third amended charge. The
informati on presented in the nine declarations can be

summari zed as: (1) enployee organization bulletin boards had
never before been used to post managenent nenoranda,

(2) managenent mnenoranda described In the charge were posted on
enpl oyee organi zation bulletin boards at Camarill o and Napa



Howard D ckstein
August 6. 1985
Page 2

State Hospitals, (3) the nenoranda described in the unfair
practi ce charge gave enployees the inpression that the CAPT had
the "inside track" or could represent psychiatric technicians
better than CM, (4) unnaned enpl oyees worried that open
support for CM would result in enployer retribution, (5 a
supervisor at Camarillo showed enpl oyees CAPT literature and
lists of CAPT stewards, and (6) unnanmed nenbers of nanagenent
told senior psychiatric technicians that they woul d get parity
wth registered nurses if they were not in unit 18.

Based on the infornmation presented in the nine declarations,
the fourth anmended charge, and all other information provided
by the Charging Party and Respondent, the follow ng allegations
are dismssed based on the rational contained in the July 22
and 24 letters (attached as exhibits A and B respectively):
allegations 1-4 with respect to all nenoranda except the
February 26 letter from lvonne R chardson and the March 5

menmor andum fromGary Scott;' 8, 9, 10, 14, 15 and 16.

Pursuant to Public Enploynent Rel ations Board regul ation
section 32635 (California Admnistrative Code, title 8,
part I11), you nay appeal the refusal to issue a conplaint
(dismssal) to the Board itself.

R ght to Appeal

You nay obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dismssal (section
2635(a)). To be tinely filed, the original and five (5) copies
of such appeal nust be actually received by the Board itselt
before the cl ose of business (5:00 p.m) on August 26, 1985, or
sent by telegraph or certified United States mail postnmarked
nglgI later than August 26. 1985 (section 32135). The Board's
address is: : -

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

A conmplaint will issue concerning the allegation that
the February 26 and March 5 communi cations constituted
favoritismtoward CAPT, however, the theory that these two
docunents viol ate the SEERA because they grant access prior to
Ej_he exi séence of a question concerning representation (QCR) is

i sm ssed.
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If you file a tinely appeal of the refusal to issue a
conplaint, any other party nmay file with the Board an origi na
and five (5) copies of a statenent in opposition within twenty
(20) calendar days followi ng the date of service of the appeal
(section 32635(b)).

Ser vi ce

Al docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself (see section 32140 for the
required contents and a sanple form). The docunent will be
consi dered properly "served' when personally delivered or
deposited in the first-class nail postage paid and properly
addr essed.

Ext ensi on of Tinme

A request for an extension of tine in which to file a docunent
with the Board itself nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) calendar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and. if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party (section 32132).

Fi nal Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Very truly yours.

DENNIS M SULLI VAN
CGeneral Counse

ROBERT THOMPSON
Regi onal Attorney

cc: FRonald Rosenberg, Esq. (Express Mil)



© STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

SACRAMENTO REGIONAL OFFICE
1031 18TH STREET, SUITE 102
SACRAMENTO, CALIFORNIA 95814
(916) 322-3198

July 22, 1985

Howard D ckstein
Kanter, WIIlians,
Merin & D ckstein
1014 9th Street
Sacranento, CA 95814

Re: Communi cati on Wirkers of Anerica, Psych Techs, Local 11555
v. Safe of Galifornra (Departnent of Personnel
Adm ni strati on and Departnment of Devel opnental Services)

Unfair Practice Charge No. S CE-261-S
Dear M. Dickstein:

The above-referenced charge alleges that the State of
California, Departrment of Personnel Admnistration and
Departnent of Devel opnental Services (State) illegally assisted
the California Association of Psychiatric Technician (CAPT).
This conduct is alleged to violate sections 3519$a) and (d) of
the State Enpl oyer-Enpl oyee Rel ations Act (SEERA).

M/ investigation revealed the follow ng facts. Commrunication
Wr kers of Anmerica, Psych Techs, Local 11555 (CW) is the
excl usive representative of bargaining unit 18. CWMA and the
State are parties to a nenorandum of understanding (MU wth
effective dates of July 1, 1982 through June 30, 1985.

Al |l egation No. 1-4, 9

On February 26, 1985, Ivonne Ranbs R chardson, a senior |abor
relations officer with the Departnent of Personnel _
Adm nistration (DPA) wote to a CAPT representative indicating:

This is to formally notify you that the
Departnent of Personnel Adm nistration has
recogni zed your organization, the California
Associ ation of Psychiatric Technicians
(CAPT), as an enpl oyee organi zati on under
section 3513(a) of SEERA

The letter goes on to explain that an enpl oyee organization

maki ng a decertification attenpt is entitled to access during
non-work time and in non-work areas, distribution of literature

EXHBIT A
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during of f-work periods and/or in places where enpl oyees
congregate and use of bulletin boards in conformance with
departnmental policy. (Exhibit Ato the original unfair
practice charge.? On March 5, 1985, Gary Scott, a |abor

rel ations specialist for the Departnent of Devel opnental

Servi ces (DDS? sent a meno wWith a copy of the R chardson letter
attached to all labor relations coordinators regarding "the
recognition and access for CAPT." (Exhibit B to the original
unfair practice charge.) Charging Party alleges that this
Scott menorandum and/or its attachnent were posted on several
enpl oyee bull etin boards at several hospitals throughout the
system The State responds that posting was limted to Sonona
and Porterville State Hospitals.

On March 24, the CAPT filed a petition to decertify CWA.  (n
April 26, the Public Enploynment Relations Board (PERB) issued a
determ nation certifying the petition's validity.

On May 3, 1985, M. Scott issued a nmenorandumregardi ng access
and bul l etin board space for OM and CAPT to |abor relations
coordinators. (Exhibit 1.) Charging Party asserts that copies
of this nenorandum were posted on enpl oyee bull etin boards at
Napa, Sonoma, and Porterville State Hospitals during the nonth
of May. On May 7 Nancy Irving, the labor relations coordinator
at Lanterman State Hospital, distributed a nmenorandumto the
executi ve policy group, programdirectors, chief, CPS, and unit
supervi sors which designated a group of enpl oyees as CAPT' s
representatives and outlined their access rights. CWM asserts
and the State denies that this nmeno was posted on enpl oyee
organi zation bulletin boards in the hospital. On May 29, Hal
Britt, the personnel officer at Fairview State Hospital, sent a
nmenor andum to the adm nistrative/programdirectors and chi ef,
CPS, which outlined the access rights for both CM and CAPT and
stated in part,

Until the conclusion of the PERB el ection
process, the departnent has agreed with the
CAPT to the follow ng regarding access,
posting of materials, and the use of State
facilities: o

This communication is nearly identical to the May 3 Scott
menor andum
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Al egation No. 6

During the spring of 1985, just prior to a CAPT informational
neeting, a CM job steward was told by a programdirector at
Stockton State Hospital, "I hope they beat the hell out of
you." This statement was nade in front of other psychiatric
t echni ci ans.

Al l egation No. 8

Oh May 7, M. Friday issued a nmenorandumto Program D rectors
and Unit Supervisors (not nenbers of the bargaining unit) which
included a copy of the May 3 Scott nenorandum  Friday's
nenvrandun1descr|bes the Scott communication as spelling out

: an agreenment with the California Associ ation of
PSychlatrlc Techni cians (CAPT) regarding the follow ng:
1. access, 2. posting of materials, 3. use of state
facilities." OCWA states that these nemoranda were post ed on
the wall set aside for union information. On May 23,
Richard Friday, the hospital admnistrator at Napa State
Hospital, distributed a nmenorandumto unknown recipients which
listed a group of enployees designated as CAPT
representatives. Charging Party asserts that a nenber of the
bargai ning unit observed this nmenorandum on cli pboard used
specifically for managenent nenoranda.

Al |l egati on No. 10

Charl es CGoetchius, a CM organi zer from Sonona State Hospital,
states that he was told on June 15 by Dan Sorrick, the
secretary-treasurer of CAPT and a psychiatric technician on
disability leave, that M. Sorrick had.thrown another CWA
representative off of one of the hospital units. M.- Sorrick
went on to say that he had heard from the hospital

admnistrator that M. Coetchius also had been asked to |eave a
unit by a programdirector.

Al egation No. 14

Article XIl, section 6a of the MU reads:

The State shall provide an aggregate of
300 days per year of unpaid |eaves of
absence for purposes of attending CM
conf erences, conventions, schools, or job
steward training.
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In March 1985, the State rel eased approximately 75 stewards for
three to five days each of training. On May 23, COM requested
the State release two enpl oyees from Napa State Hospital as
soon as possible but no later than June 5 up to and i ncl udi ng
August 31, 1985. On May 24, OM requested the State rel ease
two enpl oyees each from Napa State Hospital and Sononma State
Hospital as soon as possible but no later than June 5 up to and
I ncludi ng August 31, 1985. On May 31, 1985, OM requested the
State rel ease eighteen enpl oyees from seven different hospitals
as soon as possible but no later than June 13 to June 30. -
These requests were denied by the State.

Al egation No. 15

Charging Party asserts that during the period 1981 through 1984
OM and the State adanmantly di sagreed over several issues
concerning unit 18. In 1985, it is alleged that the State
establ i shed a nmanagenent dom nated enpl oyee organi zation at
Napa State Hospital, closed a ward at Porterville Hospital and
reassi gned enpl oyees, claimng that OM had agreed to the
actions and denied every grievance appealed to the fourth step
of the grievance procedure.

Al egation No. 16

On March 29, the State filed a unit nodification petition
requesting supervisory status for the classification of senior
psychiatric technician. COM filed an opposition to this
petition. O June 17, the ballots in the unit 18
decertification election were nmailed to enployees in the unit

i ncl udi ng senior psychiatric technicians. Or July 1, the State
withdrew their unit nodification petition. To be valid,

bal lots nust be returned to the Public Enploynent Rel ations
Board (PERB) by July 17.

Based on the facts stated above, allegations 1 through 4, one
section of 6, 8 9, 10, 14, 15, and 16 contained in this charge
fail to state a prima facie violation of the SEERA for the
reasons which foll ow

Alegation No. 1-4, 9

Charging Party asserts that the February 26 letter from
| vonne R chardson and the March 5 nmenorandum from Gary Scott
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violate the SEERA in two ways.' First, these docunents show
that the State enployer granted access to CAPT prior to the
exi stence of a question concerning representation (QCR), and
second, these witings were posted for unit nenbers to read
whi ch assisted CAPT by legitimzing its decertification effort
through the use of the words, "recognized" and "agreenent."

First, although no express provision of SEERA provides for a
statutory right of access, the Public Enploynent Relations
Board (PERB) has determned that a right of access for enpl oyee
organi zations is inplicit in the purpose and intent of the
State of California, California Departnent of Corrections
cisiton No. - S I's right of access runs to
all enpl oyee organi zations, not just the recogni zed enpl oyee
or gani zati on.

In University of California, Berkeley (1984) PERB Deci sion
No.  4720-H PERB hel'd at page Z7 that:

Enpl oyee organi zati ons possess access rights
I rrespective of whether they are exclusive
representatives or, as in this case,
nonexcl usi ve representatives. Since the
right of access is a statutory right, it

exi sts whether the enployer and the enpl oyee
organi zation have a formal, informal, good,
bad, or no relationship at all.

Charging Party argues that there should be an exception to this
right of access which would prevent a potential challenger to
an i ncunbent enpl oyee organi zati on from having any access until
a (CR has been established. This argunent is based on cases
fromthe Federal Labor Relations Authority and its predecessor
Executive Oder 11491. (See Departnent of the Arny, U S. Arny
Natick Laboratories, A/SLMR NO. 263 efcCc.) O 0Se exam nation of
these cases show that this rule of law is based on the peculiar
| anguage of Section 19(a)(3) of the Executive Order. This
section has been read to nean that the enployer may furnish
access only to enpl oyee organi zati ons whi ch have equival ent
status WiTHT the incunbent organization.

lme other nenoranda (May 3rd Gary Scott, My 29th
Hal Britt, and May 7 Nancy Irving) are alleged to violate the
SEERA only under the second theory.
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There is no language in the SEERA which is parallel to section
19(a)(3) of the Executive Oder and these rulings appear to run
contrary to the purpose of SEERA as expressed in section 3512.
To deny conpeting enEonee organi zati ons access would seem ngly
result in allowing the public and organi zati ons such as the
United WAy greater access rights than these enpl oyee

organi zations. Such a finding has no basis in SEERA.  Thus,
the enpl oyer's providing of access to CAPT in this case does
not state a prinma facie violation of the SEERA

Charging Party's second contention focuses on the enpl oyee's
notifying enployees of the R chardson and Scott docunents and
their use of the terns "recogni zed" and "agreenent."
Section 3515.5 of the SEERA reads in pertinent part:

Enpl oyee organi zati ons shall have the right
to represent their menbers in their

enpl oynment relations with the State, except
that once an enpl oyee organi zation is

recogni zed as the exclusive representative
of an appropriate unit, the recognized

enpl oyee organi zation is the only

organi zation that may represent that unit in
enpl oynent relations with the State. 2

Charging Party argues that the February 26 letter from
| vonne Richardson and the March 5 nenorandum from Gary Scott

’Secti on 3513 of the SEERA reads:
As used in this chapter:

(a) "Enpl oyee organi zati on" means any

organi zati on whi ch includes enpl oyees of the
State and which has as one of its prinmary
pur poses representing those enpl oyees in
their relations with the State.

(b) "Recogni zed enpl oyee organi zati on" means
an enpl oyee organi zati on whi ch has been
recogni zed by the State as the exclusive
representative of the enployees in an
appropriate unit.
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state that CAPT is the "recogni zed enpl oyee organi zati on" under
SEERA. These letters do not state that CAPT is the "recognized
enpl oyee organi zation" but rather that CAPT is recogni zed as
"an enpl oyee organi zation." A though the Charging Party was
requested to provide information denonstrating that the State
had treated CAPT as the recogni zed enpl oyee organi zation (the
excl usive representative) of Unit 18 enpl oyees, no information
has been provided to date.

In a simlar vein, Charging Party argues that various menoranda
posted in the State hospitals nmention that the State had
reached agreenent with CAPT concerning access for CAPT
represenfatives and that this converts CAPT into the exclusive
representative. Again, the use of the terns "agreenent"” and
"CAPT representative"” do not confer exclusive representative
status on the CAPT. Wthout nore, the communications Wi ch
contain these terns cannot be considered unlawful assistant to
CAPT.

These communi cations al so appear to be covered by the
enpl oyer's right of free speech and this would not violate the
SEERA. Al though PERB has not decided a "free speech" case
under SEERA, it is reasonable to afoply PERB case | aw deci ded
under simlar acts, the Educational Enploynent Rel ations Act
EERA) and the H gher Education Enploynment Rel ations Act
HEERA). 1In a series of cases, PERB concluded that, despite
the fact that the EERA does not contain specific |anguage
guar ant eei ng enpl oyer free speech, a free speech right is
Inplied in the |anguage and purpose of the Act. R o Hondo
Community College District (5/19/80), PERB DecisiomNo—1"'28
District (7/18/79), PERB Decision
. : T i rct (12/ 15/ 78), PERB Deci sion
No. 80. —tmRo Homndo, —PERBhetd—tiat under the EERA,. an
enpl oyer' s speectrwmnth contains a threat of reprisal or force
or promse of benefit will constitute a violation of the Act.

This standard of free speech is not affected by the presence of
a conpeting enpl oyee organi zation or the existence of a
guestion concerning representation. Santa Mnica Unified
School District and Santa Monica Community ColTege D strict
(1978 _ PERB Decision No. 52; Raley's v. NLRB (1983) CA9) 112
LRRM 3376; NLRB v. Corning 3 ass Wrks (1I953) CA 1) 32 LRRM
2136; Plynouth Shoe Conpany (1970) 182 NLRB 1; Alley
Construaction Conpany (19/74) 210 NLRB 999. The Statenents in
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the nmenoranda covered by these allegations do not contain a
threat of reprisal or force or promse of benefit.

Accordingly, no conplaint may issue on the allegation that

t hese nenoranda through their terns assisted CAPT in violation
of SEERA section 3519(d).

Al egation No» 6

Charging Party apparently argues that the statenent by a
programdirector at Stockton State Hospital, "I hope they beat
the hell out of you," to a OM job steward constitutes a
violation of the SEERA Wth respect to this statenent, there
Is a significant question of enployer free speech.

As di scussed above, an enployer's speech will not violate the
SEERA unless it constitutes a threat of reprisal or force or
prom se of benefit. Absent such a threat, even speech which is
highly critical of a particular union will not constitute a
violation. In SUPAv. Regents of the University of California
(12/16/83), PERB DecisiOn NO. 3bb-H the PERB helrd that the
University did not coomt an unfair practice even though its
supervisor told bargaining unit enployees that collective
bargai ning was a "shanmi, that he did not |like the "adversary
climate" which collective bargaining created, and that SUPA was
a "sour union." The PERB held these statenents to be
perm ssi bl e expressi ons of opinion because they did not contain
any threats of reprisal or promse of benefits.

SSmlarly, in the private sector, the National Labor Rel ations
Board has dism ssed charges where it was alleged that, during
contract negotiations a supervisor told an enpl oyee, "You
shoul d see the denmands that the union is asking . . . they are
ridiculous; just like the bozos who want the union.” . Gornan
Machi ne Corporation (7/21/81) 251 NLRB No. 10. The Board—
reasoned that the supervisor's statenents depicting union

adherents as "bozos" and illiterates were nerely expressions of
hi s personal opinion which could not reasonably tend to
threaten or coerce any enployee in violation of his rights. In

the present case the programdirector's statenent does not on
its face carry any threat of force or promse of benefit.
Wthout nore, it can be read only as a statenent of his

per sonal opi ni on.

Wil e facially non-coercive speech, such as the supervisor's
statenent, does not constitute a prinma facie violation of the
SEERA, such speech may constitute a violation when considered
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as part of a total course of conduct ained at interfering with
guaranteed rights. Antelope Valley Comunity College Dstrict,
supra; Virginia El ectric and Power Conpany (194T1) 314 US 459
[I9 CRRM405T1]. HOWEVEr, theré are no racts in the charge nor
were any discovered during the investigation which would
indicate that the supervisor's statement is anything nore than
an isolated expression of his views.

Al legation No. 8

This allegation concerns two nenoranda issued by a hospital
admnistrator at Napa State Hospital. OM asserts that these
menor anda used the "CAPT representatives" and "agreenent" as
well as including a copy of the May 3 Scott nmenorandum  As

di scussed above, the use of these words in insufficient in and
of thenselves to denonstrate a violation of section 3519(d).
In addition, as outlined above, the States providi ng access
described in the Scott nenorandum does not transgressed the
SEERA.

Al l egation No. 10

OM argues that the information provided in this allegation
denonstrates that the Sononma State Hospital and CAPT are in
collusion. However, a close examnation of the information
provi ded indicates basically two facts, (1) that a CAPT
representative, M. Sorrick, had obtained information fromthe
hospital admnistration concerning an incident in which a QM
rep had been asked by admnistrator to |eave a hospital unit,
and (2) that M. Sorrick had asked a different CM
representative to leave a hospital unit. Wth respect to the
first fact, the information obtained by M. Sorrick is not of a
confidential nature, and w thout nore, does not indicate that
the hospital admnistration was in collusion with CAPT.

‘Second, nothing indicates that M. Sorrick was acting on behal f
of the enployer. Wthout a show ng of agency the enpl oyer
cannot be held responsi ble for the actions of an enpl oyee
organi zation representative. Antelope Valley Community Coll ege
Dstrict (1979) PERB Decision No. 97.  Tn either case, there 1s
no intornati on whi ch denonstrates that the CWA organi zer was
renoved from the hospital unit when he had a legal right to be
there. Thus, this allegation fails to denonstrate that the
Respondent has favored CAPT in any way.
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Al l egation No> 14

The thrust of this allegation is that the State has failed to
conply with Article 12, section 6a of the MOU. However, the
facts provided by the Charging Party nerely states that the
Respondent has denied three requests for unpaid |eave affecting
29 enpl oyees. There is no indication that the State has failed
to provide the aggregate of 300 days per year of unfjaid | eave
of absence as required by the MOU. Thus, it is unclear at this
poi nt whether the State has refused to provide a portion of the
300 days required by the MOU.  Wthout this information, no
prima facie violation of the SEERA is descri bed.

Al l egation No. 15

The gravanmen of this allegation is that the Respondent has

assi sted CAPT by refusing to honor the grievance and
arbitration procedure of the MU since January 1, 1985.

Al though the Charging Party has presented allegations that the
State and OM have adamantly di sagreed over severa

enpl oynment-rel ated issues over the |ast several years, there
are no facts that denonstrate that the Respondent has failed to
honor the grievance procedure of the MOU. The only statenent
related to grievances is that the State has denied every

gri evance which has been appealed to the fourth step of the

gri evance procedure. However, the denial of a grievance at a
particular step of the grievance procedure does not equate with
a refusal to honor the grievance procedure. Thus, there are
insufficient facts to support a finding of a prima facie case
with respect to this allegation

Al l egation No. 16

Charging Party asserts that the State has given assistance to
the CAPT by the filing and then the withdrawing of a unit

nodi fication petition. The key to CM's argunent is the
allegation that the State informed senior psychiatric
technicians that they would not receive salary parity with
regi stered nurses as long as they were in Unit 18. However,
the Charging Party has failed to provide specific facts which
i ndi cate when, how, and by whomthis information was

comuni cated to senior psychiatric technicians. Wthout this,
only two facts remain, (1) the enployer filed a unit

nodi fication petition for senior psychiatric technicians, and
(2) the enployer withdrew its unit nodification petition.
These facts alone are insufficient to state a prinma facie
viol ation of the SEERA
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For these reasons, allegations nunbered 1 through 4, one
section of 6, 8 9, 10, 14, 15, and 16 contained in charge
nunber S CE-261-S, as presently witten, do not state a prinma
facie ,case. |If you feel that there are any factual

I naccuracies in this letter or any additional facts which would
correct the deficiencies explained above, please anend the
charge accordingly. The anended charge should be prepared on a
standard PERB unfair practice charge formclearly |abeled First
Anended Charge, contain all the facts and allegations you w sh
to make, and be signed umder penalty of perjury by the charging
party. The anended charge nust be served on the respondent and
the original proof of service nust be filed wwth PERB. If | do
not receive an anended charge or w thdrawal fromyou before
July 29, 1985, | shall dismss these allegations fromyour
charge. |If you have any questions on how to proceed, please
call ne at (916) 322-3198.

Si ncerely yours,

Robert Thonpson
Regi onal Attorney

cc: Ron Rosenberg (Express Mail)



State of  California EXHIBIT I Depariment of Developmental Service

'_m._b morandum

Memorandum

To  LABOR RELATIONS COORDINATORS MAY 7 1965 01888

SONOMA  SUBJECT:  Access and Bulletin
IISTATE HOSPITAL Board Space for CWA for CWA
and CAPT

"Fan . Gary W. Sooit

Labor Rel ations Speciali st
Labor Rel ations Branch

As you may be aware, an election wll be conducted by the Public Enpl oyee

Rel ati ons Board (PERB for the r|%ht to represent enployees in Bargaining unis
18, The enpl oyee organi zations that wl| apﬁear on tHe ballot are't he,
Communi cat i on Workers of America (OM) and the California Association of
Psychiatric Technicians (CAPT). Hospitals shoul d expect a significant increase
i n organizing activity by both enpl oyee organizations during the canpaign
period fromnowuntil md July 1985.

The Unit 18 MU, Article X', contains provisions on access, distributionof
literature, use of State facilities and bulletin boards. These contractua
rights are not effected bK the PERB el ection process and provides CWA the
means to gain access to the unit break rooms, post Ot materials and the use
of enpl oyee organi zation roomns.

Until the conclusionof the PERB el ection process, the Departnent has agreed ewa
with the CAPT to the fol lowing regarding access, posting of materials and the
use of State facilities:

1)  Representatives of the CAPT may be granted access to non- work areas
such as the enpl oyee cafeterlaXS), enpl oyee organ|zat|on roon(s) and
ot her non-work areas outside the living unlts

2)  Representatives of CAPT may be granted the use of enpl oyee
organ|z?t|on bul I etin boards outside the I|V|ng units for post|ng of
material s;

3) Fbspital enpl oyees representing the CAPT may be granted access: to the
enpl oyee break roomin the living units. One or more (equal to the
nunber of programin the hospital) enpl oyees nay be designated by the -
CAPT to be privileged with such access. CAPT will submt awitten
verification of their designation(s) to the Hospital Labor Relations
Coordinators. Persons so designated nust be enpl oyees of that
hospital, Changes shall be kept to a mninum

a) Notice of the intent to exercise access privileges to unit
break rooms nust be provided to the appropriate ProgramDirector
at least twenty-four (24) and not nore than seventy-two (72)
hours in advance.

b)  Neither the designated enpl oyee representative nor the enployee
towhomliterature is being distributed my be on work time.



c) Exce[)t for the enpl oyee ocean roonms, the distribution or display -
of :al | -enpl oyee organi zation literature is prohibitedin all. = -
|IVI ng units.

d)  Copies of fell enployee organization literature to be distributed )
- or posted in the enpl oyee break roomw || be provided to the
Hospi tal -Labor Rel ations Coordinator in advance.

4)  No access will be perm’tted during the nocturnal shifts; “and,

5) Space for post|ng CAPT nater|als wi |l be provided inliving unit break
roons and other areas outside the resident living units where such
enpl oyee organi zation material is normally posted.

Access for both enpl oyee organizations should not be unreasonably deni ed";
however, access may be deferred for reasons related to client care, pr|vacy,
safety, security or other necessary business reasons.

Thi s nmenorandum shoul d be J)row ded to all Programmanagers and Unit
Supervisors. Managers and supervisors are remnded to maintain absolute
neutrality in such an eI ection process. .

Should you have any quest|ons regard| ng th|s natter you may contact ne a -
'(916) 323- 7777, (ATSS) 473-7771.

cc: Jim Moore
I[vonne Richardson



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

HEADQUARTERS OFFICE
1031 18TH STREET

SACRAMENTO, CALIFORNIA 95814
(916) 322-3088

July 24, 1985

Ronal d Rosenberg. Esqg.

Lav O fices of Ronald Rosenberg
1730 K Street. N.W. Suite 1004
Washi ngton, D. C. 20006

Re: Comruni catjon Workers of Anerican. Psych Techs. Local 11555
v. State of California (Departnent of Personnel
Adm nistration and Departnent of Developnental Services
Unfair Practice Charge No. S CE-261-S :

Dear M. Rosenberg:

Pursuant to our tel ephone conversations of July 23. | am
witing to clarify Bob Thonpson's July 22 letter . nore
specifically the section regarding allegations Nos. 1-4, and 9
on pages 6-8.

It is our understanding that Charging Party argues that the
February 26 |vonne Richardson letter, the March 5 Gary Scott
menor andum and the other nenoranda allegedly posted in the
State hospitals denonstrate favoritism by the State enpl oyer
toward CAPT. You assert that these nenoranda viol ate SEERA
section 3519(d) because they tend to influence an enpl oyee's
choi ce between CAPT and OM and/or provide stinmulus in the
direction of CAPT. Santa_ Monica Conmmunity College District
(1979) PERB Decision No. 103; dovis Unified School District
(1984) PERB Decision No. 389. This argunent is based primarily
on the |anguage of the nenoranda which used the terns

"recogni zed," "enployee organi zation." "agreenent," ‘and "CAPT
representative." However, a fair and inpartial reading of

t hese docunents does not support the argunent that they tend to
i nfluence an enployee's vote in favor of CAPT.

February 26. 1985 - |vonne Ri chardson Letter

This letter (Exhibit A to the original unfair practice charge)
was witten in response to an inquiry froma CAPT advi sor.
Kennet h Mur ch. It notifies CAPT that they have been recogni zed
as an enpl oyee organi zati on under section 3513(a) of SEERA
This section of SEERA solely defines an enpl oyee organi zation
as opposed to section 3513(b) which defines a "recognized

enpl oyee organi zation" as an exclusive representative of

EXHBIT B
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enpl oyees. The Richardson letter also recites |anguage
contained in M. Mirch's initial inquiry and concludes with a
description of the organization's access rights. This

di scussion is framed in the context that CAPT is accorded the
sane access rights as "any enpl oyee organization nmaking a
decertification attenpt.” There is nothing in either the

| anguage or tone of this letter which indicates that the State
is supporting CAPT, granting CAPT any preferential rights, or
placing the inprimatur of the State on CAPT.

March 5, 1985 - Menorandum from Gary Scott to Labor Rel ati ons
Coordi nators )

This menorandumwas witten to serve as a cover docunent for
the Richardson letter. (Exhibit B to the original unfair
practice charge.) As such, it repeats the statenents of the
Ri chardson letter recognizing CAPT as an enpl oyee organization
under SEERA, identifying CAPT as an organi zation formed to
represent the interests of psych techs currently engaged in a
decertification canpaign against COM and briefly repeats the
access rights afforded to CAPT. Essentially this nmenorandum
nerely repeats the information previously provided in the

Ri chardson letter. Accordingly, there is nothing in this
menor andum whi ch woul d give enpl oyees the inpression that the
State favored CAPT.

May 3. 1985 - Scott Menorandumto Labor Relations Coordinators

Thi s nmenorandum issued following the establishnent of -a
guestion concerning representation by PERB and states that a
decertification election will take place between CM and CAPT.
It then reviews CWA's access provisions contained in Article 12
of the menorandum of understanding, states that these rights
are not affected by the PERB el ection process, and reviews the
access rights of CAPT representatives and enpl oyees
representing CAPT. Finally it states that access for both
enpl oyee organi zations should not be unreasonably denied but
may be deferred for appropriate reasons. In closing, it
cautions that "managers and supervisors are remnded to

mai ntai n absolute neutrality in such an election process."

Even in a light nost favorable to Charging Party, this

menor andum cannot be read fairly to reflect an attenpt by the
State to influence the enployee's choice in favor of CAPT.
Thi s menorandum serves basically to provide information that a
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decertification election canpaign would be conducted in the
hospitals, that each organization had access rights during this
canpaign, and that the supervisory and managerial enployees of
the State were to maintain strict neutrality during this
canpaign. The wording of this docunment is insufficient to
support the finding of a prina facie violation of SEERA

section 3519(d).

As discussed on the phone and briefly reviewed above, the
general weaknesses of these allegations we were attenpting to
point out relate primarily to the fact that each of the posted
communi cations, read in its entirety, seens to grant CAPT
nothing nore than the access to which it is entitled under the
PERB case | aw discussed in Bob Thonpson's letter. CM has not
alleged that it is unusual for a wide variety of conmmunications
to be posted on the various bulletin boards subject to view by
Unit 18 enployees. Nor. as Bob indicates, has OM alleged that
the state enployer has acted toward CAPT in a manner consistent
with the interpretation of the communications and their posting
that CM urges. It has not been denonstrated that the state
enpl oyer has negotiated with CAPT with respect to wages, hours
or working conditions of Unit 18 enployees, nor allowed CAPT
designees to represent Unit 18 enployees in grievance or
arbitration matters. Hence, given the overall context of the
comuni cations in which words such as "recogni zed" .
"representatives" and "agreenment"” were used and the |ack of
other action by the state enployer which mght |lend credence to
CWA's interpretation, we question whether Unit 18 enpl oyees
were msled by the comunications into believing either that
CAPT had achieved a status to which it was not entitled or that
the state enployer was urging them to support CAPT by inplying
that their ternms and conditions of enploynent would inprove if
OM were decertified.

A further consideration, as Bob Thonpson indicates, is the
enployer's right of free speech. Assumng that Unit 18

enpl oyees are discrimnating enough to recognize that OM has
not been replaced by CAPT as the exclusive representative, the
state enployer's actions in drafting and posting the various
comuni cations in issue mght still raise the inplication that
the state favors CAPT over OM. The Board, in dealing with
speech, as opposed to other forns of enployer conduct alleged
as a basis for finding a violation, has stated that speech does
not constitute a violation, regardl éss of the existence of a
guestion concerning representation, unless it contains a threat
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of reprisal or force of prom se of benefit. Santa Mnica

Unified School District and Santa Mnica Conmmunity.College
District (1978) PERB Deci sion No. 52.

Both Santa Mnica Community College District, supra, and Covis
Unified School District, supra, on which you rely, identify
enpl oyer "speech" as part of the totality of circunstances to
be considered in evaluating an unl awful assistance charge. In
t hose cases, the enployer "speech" attributed the benefit or
detriment of other, unlawful, enployer conduct to an enpl oyee
organi zation, thus, tending to encourage or discourage enployee
support. None of the menoranda in this case do that. Further,
it has not been denonstrated that CAPT is other than an

i ndependent enpl oyee organi zation established for the purpose
of representing Psych Techs in dealings with their enpl oyer.
Assumi ng the accuracy of statements to that effect, the letter
and nmenoranda indicate no enployer preference of CAPT over

CWA.  Hence, unless there is sonething unusual about the extent
or manner of posting of the comunications in issue, they do
not seemto constitute evidence of unlawful enployer assistance..

| hope this will clarify any possible m sunderstandi ngs you may
have had concerning the rationale contained in our July 22
letter regarding this aspect of your charge. In order that you

m ght have sufficient time to prepare and file an amended
charge in this case if you so desire, the deadline for such is
extended to July 31, 1985. |If you have any questions on this
matter, please contact ne or Bob Thonpson.

Sincerely yours.

Dennis Sullivan
General Counsel

cc: Howard Di ckstein



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

COVMUNI CATI ONS WORKERS COF AMERI CA.
PSYCH TECHS. LOCAL 11555.

Charging Party, Case No. S CE-261-S

V. COVPLAINT (Unfair - SEERA)

STATE OF CALI FORNI A ( DEPARTMENTS
OF PERSONNEL ADM NI STRATI ON.
DEVELOPMENTAL SERVI CES AND MENTAL
HEALTH) .

Respondent .

It having been charged by Conmunications Wrkers of
Anerica, Psych Techs, Local 11555 that State of California
(Departnents of Personnel Adm nistration, Devel opnent al
Services and Mental Health) has engaged in certain unfair
practices in violation of California Governnment Code section
3519 the CGeneral Counsel of the Public Enploynment Rel ations
Board (PERB) on behalf of the PERB, pursuant to California
. Government Code sections 3541.3(h) and (i) and California
Adm ni strative Code, title 8. part Ill. sections 32620(b)(6)
and 32640, issues this COVPLAINT and all eges that '

1. The Respondent is the State Enployer within the
meani ng of CGovernnent Code section 3513(i).

2. The Charging Party is a recognized enpl oyee
organi zation within the nmeani ng of Government Code section

3513(b) .



3. Bef ore June 11, 1985, Respondent's policy concerning
access for non-enpl oyee representatives of Charging Party was
governed by Article XIl section 1 of the Menorandum of
Under standi ng (MJU) between Charging Party and Respondent.

This section provided that fhe representative identify
hi nsel f/herself to the facility labor relations coordinator who
made necessary arrangenents for access to enpl oyees.

4. On or about June 11, 1985, Respondent changed this
policy by requiring 24 hour advance notice including the nane
of the enployees to be contacted and a summary of the proposed
di scussi on.

5. Bef ore June 20, 1985, representatives of Charging
Party were allowed to place tel ephone calls fromthe enpl oyee
organi zation roomat Patton State Hospital to destinations
outside the hospital wthout charge.

| 6. On or about June 20. the Respondent changed this
policy by initially preventing any calls from being conpl eted
and on or about June 26, 1985, requiring that these calls be
billed to the Charging Party.

7. Before May 22, 1985, representatives of the Charging
Party were allowed by the Respondent to leaflet on Patton
Avenue near Patton State Hospital in accord with the provisions
of Article XIl section 2 of the MOU.

8. On or about May 22. 1985. Respondent changed this
policy by refusing to allow Charging Party's representatives to

leaflet at this |ocation.



9. Respondent engaged in the conduct described in
par agraphs 4, 6 and 8 above wi thout prior notice to the
charging party and without having afforded the charging party
an opportunity to meet and confer over the decision to
i mpl erent the change in policy and/or the effects of the change
in policy.

10. By the acts and conduct described in paragraphs 4
t hrough 9 above. Respondent has failed and refused to neet and
confer in good faith in violation of Governnent Code section
3519(c).

11. This conduct also constitutes derivative violations of
CGovernnent Code sections 3519(a) and (b).

12. On or about June 4, 1985, the Respondent, acting
through its agent. Personnel Oficer/Labor Relations
Coordi nator Denise P. Bates issued and caused to be posted on
enpl oyee organi zation and unit bulletin boards a menorandum
addressed to all nanagers and supervi sors which renoved one job
steward for -Charging Party and identified seven enpl oyees as
job stewards for CAPT.

13. During the spring of 1985. Respondent provi ded CAPT
the use of the Executive Conference Room at Stockton State
Hospital for two neetings with Psychiatric Technicians.

14. On the sane day as the first neeting described in

par agraph 13 above, the Chief Steward for Charging Party at



Stockton State Hospital was told by an agent for the
Respondent. Program Director Jake Myrick in the presence of
other Psychiatric Technicians, "I hope they beét the hell out
of you."

15. On or about June 17, 1985 Respondent caused CAPT
canpaign literature to be delivered to the work stations of
Psychiatric Technicians at Sonoma State Hospital contrary to
the hospital policy which only pernitfed delivery of business
mai 1.

16. On or about March 5. 1985, the Respondent, acting
through its agent. Labor Relations Specialist Gary Scott,

i ssued a nenmorandumto all |abor relations coordinators which
contained a copy of a February 26. 1985 letter from

| vonne Ranbs Richardson. These two docunents were subsequently
posted by the Respondent on managenent and enpl oyee

organi zation bulletin boards throughout the hospital system

17. By the course of conduct described in paragraph 3
t hrough 16 above. Respondent has contributed support and/or
encour aged enpl oyees to join CAPT in preference to Charging
Party in violation of Government Code section 3519(d):

18. By the course of conduct described in Paragraphs 12
t hrough 16 above. Respondent has interfered wth the rights of
enpl oyees to exercise their rights guaranteed by the State
Enpl oyer - Enpl oyee Rel ations Act (SEERA) in violation of
- Government Code section 3519(a).



19. By the course of conduct described in paragraphs 12
through 16 above. Respondent has denied Charging Party rights
guaranteed by the SEERA in violation of Governnent Code section
351 9(b) .

Any amendnment to the charge shall be processed pursuant to
California Adm nistrative Code, title 8 part I1l1l. sections

32647 and 32648.

DATED: August 6. 1985

DENNIS M SULLI VAN
CGeneral Counsel

Robert Thonpson
Regi onal Attorney



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor
—

PUBLIC EMPLOYMENT RELATIONS BOARD

SACRAMENTO REGIONAL OFFICE
1031 18TH STREET, SUITE 102
SACRAMENTO, CALIFORNIA 95814
(916) 322-3198

August 6. 1985

Chri stopher W Waddel |

Labor Rel ati ons Counsel

Departnent of Personnel Adm nistration
1115 11th Street

Sacranento, CA 95814

Re: Comuni cati on Workers of Anerica. Psych Techs. local 11555
v. State of California (Departnents of Personnel
Adm ni stration. Mental Health, and Devel opnental  Services)
- Unfair Practice Charge No. S-CE-261-S. Fourth Amended Charge

Dear M. Waddel | :

| amwiting in response to your requests of July 15 and 16,
1985 that the above-referenced charge be deferred to
arbitration under the Menorandum of Understanding (M) between
the Communi cati on Workers of Anerica (CW) and the State of
California (State).

These requests were based on the argunent that the conduct
alleged to be an unfair practice is covered by Article I,
section 1 and Article XIl of the MOU.

Section 3514.5(a) of SEERA states in pertinent part:

.o the board shall not do either of the
followng: ... (2) issue a conplaint

agai nst conduct also prohibited by the

provi sions of the agreenment between the
parties until the grievance machi nery of the
agreenent, if it exists and covers the
matter at issue, has been exhausted, either
by settlenent or binding arbitration.

PERB Regul ation 32620(b)(5)! requires the Board Agent

'PERB Regul ations are codified in the California
Adm ni strative Code, title 8.
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processing the charge to "(d)ismss the charge or any part
thereof as provided in Section 32630 if ... it is determ ned
that a conplaint may not be issued in light of Governnent Code
sections 3514.5, 3541.5 or 3563.2 or because a dispute arising
under HEERA is subject to final and binding arbitration.” In
Dy _Creek Joint Elenmentary School District (7/21/80) PERB O der
No. Ad-81la, “ the Public Enploynent Relations Board (PERB)
expl ai ned that:

[While there is no statutory deferral

requi renment inposed on the National Labor

Rel ati ons Board (hereafter NLRB), that
agency has voluntarily adopted such a policy
both with regard to post-arbitral and
pre-arbitral award situations. (Foot not e
omtted.) EERA section 3541.5(a)
essentially codifies the policy devel oped by
the NLRB regarding deferral to arbitration

proceedi ngs and awards. It is appropriate,
therefore, to look for guidance to the
private sector. (Fire Fighters Union v.
Cty of Vallejo (1974) 1 . )

In Collyer Insulated Wre 192 NLRB 837, 77 LRRM 1931 (1971) and
subsequent cases, the NLRB articul ated standards under which
deferral is appropriate in pre-arbitral situations . These
requi renents are: (1) the dispute nust arise wthin a stable
collective bargaining relationship where there is no enmty by
the respondent toward the charging party; (2) the respondent
must be ready and willing to proceed to arbitrati on and nust

wai ve contract-based procedural defenses; and (3) the contract
and its nmeaning nust lie at the center of the dispute.

Al t hough the second requirenent of this standard appears to
have been net in this case, the first and third requirenents
have not. First, there are factors which indicate that an
unstabl e bargaining relationship may exist. This bargaining
unit underwent a decertification election during June and

July 1985. It is unclear whether CWA will remain the exclusive
representative. Under simlar circunstances the National Labor
Rel ati ons Board has declined to defer an unfair |abor practice
charge to arbitration. Seng Co. (1973) 205 NLRB 200 [83 LRRM

’Al t hough this case arose under the Educationa
Enpl oyment Rel ations Act (EERA), it is equally applicable to
cases under SEERA as sections 3541.5(a) of the EERA and
3514.5(a) of the SEERA are identical.
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1577]. In addition, two unfair practice conplaints have issued
against the State, one alleging the formation of a dom nated
enpl oyee organi zation and the other illegal assistance to a

rival enployee organization.

Second, the conduct conplained-of in the charge is that the
State assisted CAPT. Essentially, Article I, section 1 of the
MOU is an agreenent by the State to recognize OM as the
exclusive representative of all enployees in the Psychiatric
Technician Unit. It does not expressly prohibit the State from
provi di ng assistance to another enployee organization which is
attenpting to displace CWA as exclusive representative. Even
if OM could prove that the State had assisted CAPT the MOU
woul d not necessarily have been violated. Thus. Article 1.
section 1 of the MOU and its meaning does not lie at the center
of the dispute. Al though Article XIl of the MJU concerns sone
of the allegations contained in the charge, it does not cover
themall. For exanple, there is nothing in Article XIl or any
other article of the MOU which concerns the use of tel ephones
or the delivery of personal nmail to the work site. Were a
case involves two issues, one deferrable and one
non-deferrable, the NLRB is inclined to entertain both issues
to avoid litigation of the sane issue in a multiplicity of
forunms. Sheet Metals Workers' International Association. Loca
No. 17. AFL-TTO ((Eo0rgé Koch Sons. Tnc.) (1972) 199 NCRB 166.
See al so John Sweft Unifired School District (1981) PERB
Deci si on No. 188. TNTS 1S especrally true in this case where
the enployer's alleged assistance to CAPT nust be viewed as a
totality of conduct.

Based on the unstable bargaining relationship, the Seng Co.
case, the fact that only sone allegations are covered by the
MU, and the intertwined nature of the allegations, the request
for deferral is denied.

Si ncerely,

Robert Thonpson
Regi onal Attorney

cc: Ronald Rosenberg
Howard D ckstein



